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THE FUTURE OF INTERNATIONAL LAW 1 

CHARLES E. HUGHES 
Former Justice of the Supreme Court of the United States 

THE chief concern of the world at this time is to establish 
the foundations of international justice. If the world 
is to be made safe for democracy, it must be a world 
in which the nations recognize and maintain the supremacy of 
law. We had thought that we had entered upon a period 
which was to have as its chief distinction the development of 
international law, but this war is in truth the negation of all 
law. No principle has been spared. Force derides treaties; 
dethrones law in the interest of expediency; and defying God 
and man, resorts to unspeakable barbarities which mock the 
boasts of civilization. 

What is the prospect? Are we to have a Roman peace — 
a peace imposed by a dominating state, rising over all, a new 
empire in which the only law shall be its will ? Or is there to 
be a chance for a world where each state, small and great, 
shall stand secure in its equality, its independence, its integrity; 
where compacts between nations are not illusory ; where mutual 
rights and duties are acknowledged and respected ; where rules 
for international intercourse and instrumentalities for the 
peaceful settlement of international controversies are developed 
and maintained ; where Force becomes the servant of the Law 
and not its master? This is the vital issue. 

America's entrance into the war should assure the answer 
to these questions. We have responded to the call of civiliza- 
tion, of humanity itself, when, as has well been said, " the 
whole future of civilized government and intercourse, in par- 
ticular the fortunes and faith of democracy, have been brought 

1 Address delivered at the National Conference on Foreign Relations of the 
United States, held under the auspices of the Academy of Political Science, at 
Long Beach, N. Y., May 28, 191 7. 
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into peril." And if we have opportunity to resume the con- 
struction of the temple of international justice, to build again 
amid the ruins of past labors, what shall be the method of the 
undertaking? What shall be our share in it? 

The calling of this conference to consider this question is 
evidence that we do not yield to the counsel of despair which 
would find in the circumstances of the outbreak and of the 
conduct of this war, the proof of the futility of all endeavor to 
establish the reign of law. We cannot thus be faithless to our 
ideals; we cannot thus surrender our trust. Nor, on the other 
hand, do we make the equal blunder of assuming that there will 
be such a reaction from the present strife that forthwith an 
adequate world organization will be easily and immediately 
accomplished, and peace forever assured. We expect to suc- 
ceed in this war; but we must not expect that at its conclusion 
divisive forces will cease to operate, nor can we afford to de- 
ceive ourselves with paper programs of a Utopian character, 
ignoring the difficulties which are sure to arise from the con- 
flicts of national interests and policies. We may cherish an 
aim; and knowing the direction, we take counsel as to the 
practicable forward steps. The shattering of past hopes should 
be an incentive to renewed endeavor, while it must always 
remain a warning against an easy optimism. 

The questions which relate to the method of advance may 
be said to concern : ( I ) the declaration of principles and for- 
mulation of rules through international conferences; (2) the 
establishment of suitable instrumentalities of adjudication and 
conciliation; and (3) the sanction of international law, in- 
cluding the questions which concern the enforcement of the 
judgments of international tribunals, or the use of force to 
maintain peace. 

The fundamental need is the development of a true body of 
international law. The labors of jurists will continue to be 
helpful, and effort will still be made to extract from history, 
from diplomatic correspondence and official papers, from de- 
cisions of courts and from standard writers, the evidence of 
the consent of the nations upon which the rules governing 
international conduct depend for their authority. But it has 
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long been evident that this method of development is most un- 
satisfactory. What rules of controlling importance, determin- 
ative of serious controversies, can be said to be generally ac- 
cepted? It seems to be agreed that the most earnest efforts 
should be made to secure an authoritative and appropriately 
definite statement of accepted principles, and the formulation 
of rules to which assent is given, as well as to provide means 
for such additions and modifications as may from time to time 
be required. 

This is the function of the international conference. As 
was said by M. Leon Bourgeois, with respect to the Hague 
Conferences : 

The purpose of the Hague Conference is the juridical organization 
of international life, the formation of a society of law among the 
nations. In order that this society may come into being and live, 
the following conditions are essential : ( 1 ) The universal assent of 
the nations to the establishment of a truly international system; (2) 
the acceptance by all of the same conception of the law common to 
all, of the same bond between the large and the small, since they are 
all equal in point of consent and responsibility; (3) the precise and 
detailed application of these principles successively to all fields of 
international relations in peace as well as in war. 

The importance of the development of a body of law in 
this authoritative way must not be overlooked in zealous en- 
deavor to provide for the judicial determination of inter- 
national disputes. Courts presuppose laws. They develop 
the law in the course of judicial decisions, by creating a series 
of judicial precedents, but they must proceed upon premises 
and apply established principles. As Mr. Root has pointedly 
remarked : 

Any attempt to maintain a court of international justice must fail 
unless there are laws for the court to administer. Without them the 
so-called court would be merely a group of men seeking to impose 
their personal opinions upon the states coming before them. The 
lack of an adequate system of law to be applied has been the chief 
obstacle to the development of a system of judicial settlement of in- 
ternational disputes. 
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And he illustrates this by reference to the failure to establish 
the international prize court, for which provision was made 
by the Second Hague Conference, in consequence of the failure 
to ratify the Declaration of London and thus to supply a gen- 
eral agreement as to the applicable rules, in the absence of 
which " the necessary basis " for the action of the court was 
wanting. 

Perhaps it may be assumed that at the close of the war, 
and upon the settlement of the terms of peace, prompt ar- 
rangements will be made for a conference of the nations. And 
it would be a happy omen for the future if such a conference 
were to adopt the Declaration of the Rights and Duties of 
Nations which has recently been formulated by the American 
Institute of International Law. But this would be only a 
beginning, albeit an important one, in the formal statement of 
principles and rules. The matter of chief consequence is not 
that this or any particular conference should be held, but that 
the international conference should be recognized as an in- 
stitution, as the essential organ of international expression in 
stating and developing international law. 

Not only should there be conferences at fixed intervals, but 
provision should be made for the important work pending 
conferences by which their labors will be facilitated and di- 
rected. I should refuse, with Sir Frederick Pollock, to take 
too seriously what he calls the " abundance of starched and 
frilled ceremonial and elaborate compliments about trifles," 
and I agree with him as to the importance, if the conference 
is to be a permanent institution of value, of " a strong stand- 
ing committee to prepare and guide the business." Further, I 
should say that the conference is not likely to achieve its end 
unless all the important nations, certainly all the great powers, 
are admitted to take part in its deliberations. We are assum- 
ing a peace that makes possible the development of a true 
body of law, and in this work all the formative influences 
should have their proper share. But I agree that if not all 
the great powers are willing to unite in this work, those who 
are willing should proceed with conferences of their own. 
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Still, the obstacles are very great. The members of the 
conferences are states, and must act as such, and even the 
ceremonial and compliments cannot be ignored. The perfect 
equality of states is a postulate of international law. As 
Chief Justice Marshall said : " It results from this equality, 
that no one can rightfully impose a rule on another. Each 
legislates for itself, but its legislation can operate on itself 
alone." The conference is not a parliament; it is not, 
and in the nature of things cannot be, a legislature. There 
is no Administration, there is no Government, having the 
carriage of bills, there is no closure, and there are no ma- 
jorities. Its action, as such, binds the states which give the 
formal assent contemplated. The growth of international 
law under such conditions must necessarily be slow, and must 
be accompanied by the regrettable failure of many admirable 
proposals. But the necessity of providing rules to meet the 
many new exigencies which have arisen and will arise, as 
well as of settling old controversies which leave rules in doubt, 
and of thus evidencing the consent of the nations, makes the 
international conference in regular sessions with provisions 
for the required supplemental and preliminary work between 
sessions a primary need. The problem is to devise such an 
organization of the conference, consistent with its nature as a 
conference of states, as will promote the highest efficiency. 

If we can provide means for the development of the re- 
quisite body of law, we may look to the establishment of an 
international court of justice, as distinguished from plans for 
the settlement of international disputes through arbitration. 
We desire to establish international justice, not merely facilities 
for compromise or diplomatic adjustment. We wish a court 
of judges, acting in accordance with judicial standards, apply- 
ing impartially the principles of law, interpreting treaties, 
conventions and declarations, and thus developing a body of 
judicial precedents to supplement and complete the work of 
international conferences, instead of mere arbitrators embrac- 
ing those who may have been chosen to represent one side or 
the other. International arbitration may be adapted to many 
exigencies, and judicial settlements — great as are their advant- 
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ages — will not, and should not, altogether displace settlement 
by arbitration. But we shall not be able to perfect inter- 
national law without international courts, for all legislation 
and formulated statements of the law need the aid of the 
judicial interpreter. 

Here, again, we encounter the most serious obstacles which 
we must not overlook in an eager acceptance of the principle 
of judicial settlement. The analogy found in the work of the 
Supreme Court of the United States, in deciding controversies 
between the States of the Union, important as it is, is some- 
times pressed too far. The Supreme Court is the organ of a 
nation. It is the judicial power of the United States with 
which the Supreme Court is vested, and which that court 
exercises in the determination of controversies between two or 
more States in accordance with the Constitution. The Supreme 
Court is not the court of a confederation, or of a mere league 
of states. 1 The States surrendered their own modes of deter- 
mining controversies between them, and the decision of those 
controversies which are of a justiciable nature was transferred 
to the Supreme Court. The limits of this address do not per- 
mit a discussion of the manner of enforcement of such judg- 
ments, but it is sufficient for the present purpose to point out 
that there is behind its judgments the force of national author- 
ity. 5 And what is of first importance in connection with this 
jurisdiction, is the fact that the court draws to its support the 
great power of national sentiment. 

Again, the Chief Justice and Associate Justices of the 
Supreme Court of the United States are nominated by the 
President, the chosen representative of the people of the United 
States, who is vested with the executive power of the nation, 
and they are appointed by the President by and with the 
advice and consent of the Senate. There is thus assured, as 
history shows, a fair representation of the entire country and 
of all its parts in this highest tribunal. The judges of the 
court are chosen to serve during good behavior and to receive 

1 See Kansas v. Colorado, 206 U. S., pp. 80-84. 

2 See South Dakota v. North Carolina, 192 U. S., pp. 318-322. 
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a compensation which cannot be diminished during their con- 
tinuance in office. This method of selection, and this provision 
of independence, gives peculiar strength to the court in the 
exercise of its jurisdiction to determine controversies between 
the States. Further, it may be said that the entrenchment of 
the Supreme Court in the confidence of the people is yet more 
largely due to the quality of its work than to anything else. 
We may hesitate to speculate upon what measure of success 
the court would have achieved without a Marshall and a Story, 
and such other eminent judges as Taney, Curtis, Miller, Field 
and Bradley. 

The proposed international court cannot have the advantage 
of being the instrument of a nation or be supported by the 
sentiment that attaches to a national institution. It cannot 
have the advantage of the sense of representation which is 
felt by the people in the case of a national tribunal. And it 
will be long before an international court can develop that 
measure of confidence which only work of high quality on 
the part of its members can create. 

The difficulties are serious, but they should make us only 
the more solicitous to take account of the means by which they 
may be surmounted. In the absence of the national sentiment 
which gives such effective support to our national tribunal, 
we must aim at the development of international sentiment. 
In the days of peace we must look to the cultivation of what 
President Butler has called the " international mind." With- 
out this, we are likely to be disappointed in the results of inter- 
national organization, however we labor over mere forms of 
institutions. Again, while an international court cannot start 
with a confidence created by work already performed, there is 
no reason why it should not have the advantage, and in all 
probability it would enjoy the advantage, of the labors of 
jurists of the highest international distinction whose demon- 
strated expertness would commend the work of the court in 
constantly increasing degree to the favor of the nations, and 
thus insure its permanence. 

The action of the First Hague Conference in providing 
for a permanent international court of arbitration was an im- 
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portant although a short step in the desired direction. It was, 
however, " permanent only in one sense, and that was in the 
composition of the jurists from the list of whom the arbitra- 
tors or judges who were to act in each case as it arose should 
be selected by the parties ; " and failing the direct agreement 
of the parties as to the composition of the arbitration tribunal, 
each party was to appoint two arbitrators, and these together 
were to choose an umpire. The " permanent court was really 
a list, or panel, of judges who might be chosen, if desired." 
The Second Hague Conference adopted a draft convention 
for the creation of a judicial arbitration court, but no agree- 
ment was reached as to the method of appointing judges. As 
Mr. Choate said, in his review of the work of that conference : 

Well, there we hit upon an obstacle which there was no overcoming. 
We were forty-four nations assembled. ... As there could not be a 
court of forty-four judges, and as Russia and Germany, Great 
Britain and France and the United States could not agree that every 
nation was as big as every other, as was claimed by some of these 
small nations — that Panama was in all respects the equal of Great 
Britain, and Luxemburg the equal of Germany — no agreement was 
reached. It was therefore voted that there ought to be such a court ; 
that the scheme that we had established for its powers, procedure and 
organization, its sessions and the general theory or law that should be 
applied to it, was accepted; and it was referred to the nations to 
agree, in the best manner they could, upon the number of judges, and 
the mode of their selection, and that as soon as this was done, the 
court should be established with the constitution that we had framed 
for it. 

I have already mentioned the failure, for the lack of a 
suitable body of law, to set up the international prize court. 

Efforts should be addressed, on the conclusion of peace, to 
the removal of difficulties of this sort and to the establishment 
at the earliest possible day of a true international court of 
justice for the decision of justiciable questions; and giving 
due weight to the differences to which I have called attention, 
there can be no doubt that the example of the Supreme Court 
of the United States, and also of the Judicial Committee of 
the Privy Council, will be of the greatest aid in this endeavor. 
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The court thus constituted will naturally determine questions 
of its own jurisdiction under the provisions for its constitution. 
It may be assumed that it will not undertake to determine con- 
troversies which are merely of a political nature and do not 
involve issues of a justiciable character, that is, which cannot 
be decided by the application of the principles of law and 
equity. And to repeat, in the establishment of such a court, 
regard should be had not to diplomatic or arbitral standards, 
but to the standards of judicial tribunals. 

Thus far, I have been considering the means for developing 
international law, and for the interpretation and application 
of rules of law. But the purposes, when this war is ended, 
will reach beyond the function of law, and the aim will be, in 
every practicable way, to provide safeguards against the re- 
currence of war. This suggests the advisability of establish- 
ing international instrumentalities of conciliation which can 
deal with questions not justiciable in character, and can make 
recommendations in the interests of peaceful settlement. The 
function of such a council would be not decision, but suggestion 
and advice. Its recommendations, in the nature of things, 
would not be binding. The nations would still be free to act 
according to their own view of national policy, but the pro- 
vision of this instrumentality would facilitate reflection, dis- 
cussion and persuasion in dealing with that large class of ques- 
tions which are the most frequent occasion of strife. 

There remains the question whether it is practicable to pro- 
vide a more definite sanction for international law — whether 
its rules shall impose obligations backed by force ; or speaking 
more specifically, whether there shall be a concert to compel 
resort to tribunals of adjudication and councils of conciliation 
before beginning hostilities. 

It has been urged strongly that " the only practical sanction 
of international law is the public opinion of the civilized 
world." This public opinion, it is eloquently said, is the 
international executive. Prophecies with respect to the suffi- 
ciency of this sanction of public opinion carried greater weight 
three years ago than they do today. Not only the unex- 

(303) 



12 CONFERENCE ON FOREIGN RELATIONS [Vol. VII 

pected, but the unthinkable, has actually happened. Agencies 
of public opinion throughout the world, the manifold activities 
of the defenders of peace, the manifest interests of intimate 
intercourse and expanding civilization, the obviousness of the 
economic losses involved in war, the wide diffusion of knowl- 
edge, and the quickening of conscience by myriad appeals — all 
failed to avert a world war. It is not surprising that men 
here and abroad should be thinking of some practicable means 
which in the future may help, at least in some degree, to prevent 
the recurrence of such a catastrophe. It may also be said 
that as against the disposition to break treaties, to override 
the law, and to enthrone force as its own justification, there is 
revealed a new determination to establish the sacredness of 
compact and the obligation which the law imposes. Shall 
the public opinion which makes for the reign of law and 
the maintenance of peace fail through lack of competent 
organization ? 

Proposals have been made both in England and in this 
country looking to such an organization. The substance of 
the proposal, as it stands in this country, is that 

the signatory powers shall jointly use, forthwith, their economic 
forces against any of their number that refuses to submit any ques- 
tion which arises to an international judicial tribunal or council of 
conciliation before issuing an ultimatum or threatening war. They 
shall follow this by the joint use of their military forces against that 
nation if it actually proceeds to make war or invades another's terri- 
tory. 

This proposal has been the subject of vigorous debate. It has, 
however, drawn to its support a considerable body of opinion 
because of the well-founded belief that something must be at- 
tempted in the way of international organization to safeguard 
rights granted by treaties and conventions, to make effective 
the rules of international law, and, so far as possible, to pre- 
vent acts of aggression. 

In considering the part which the United States should take 
in connection with the development of international law, and in 
the endeavor to provide a more adequate and definite sanction 
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for that law, the question should be approached as a practical 
one, and with due regard to our national interests and policies. 
It is not to be dismissed without proper attention to the condi- 
tions which are likely to obtain when this war has ended. 

If we are to have international conferences, to declare prin- 
ciples and to make rules binding upon the nations, the United 
States will undoubtedly take part in these conferences. It had 
a highly important part in the two Hague Conferences, and 
can be counted upon to do its full share in the development of 
a true body of international law based upon the acceptance of 
such fundamental principles as are incorporated in the recent 
Declaration of the American Institute. 

Further, the United States will undoubtedly use its utmost 
endeavor to bring about the establishment of a real court of 
international justice. The entering into an agreement for the 
submission of justiciable controversies to such a court cannot 
be said to be an improper delegation of power. Whatever 
differences of opinion there may be with respect to policy, it 
would be difficult to point out a satisfactory distinction in prin- 
ciple between such a submission and the more familiar one of 
submission to arbitrators. And so far as the proposed instru- 
mentality of conciliation is concerned, with regard to questions 
that are not of a justiciable nature, each nation may be ex- 
pected to reserve the right to deal with the issue ultimately as 
it pleases. Certainly it would seem that those who have sup- 
ported the recent treaties of arbitration, such for example as 
that ratified in the year 1914 between the United States and 
Great Britain, would be unable consistently to object to a 
provision for an instrumentality of conciliation as an aid to 
peaceful settlement. 

Moreover, if the United States participates in international 
conferences, if it aids in establishing tribunals of adjudication 
and councils of conciliation, it will have occasion very carefully 
to consider whether proposals which would otherwise be suc- 
cessful in making treaties and conventions effective shall fail 
because of its refusal to co-operate. 

I hope that our statesmen will keep an open mind upon this 
question and will not so far commit themselves in advance that 

(205) 



I 4 CONFERENCE ON FOREIGN RELATIONS [Vol. VII 

they will be embarrassed in dealing with the conditions which 
may obtain after the war, so that the United States without 
prejudice to its essential interests may do its full share in 
firmly establishing the foundations of international justice. 

Objections have been raised both upon constitutional grounds 
and upon reasons of policy, with respect to our joining in a 
concert looking to the use of force in any contingency. As 
to the former, it may be said that Congress alone has the 
power to declare war, and that any agreement made by the 
United States to co-operate in coercive measures amounting 
to war would necessarily be subject to the exercise by Con- 
gress of its unquestioned authority. But this does not mean 
that the treaty-making power may not, if it is found to accord 
with national interests and policies, aid in forming an inter- 
national organization believed to be necessary and practicable, 
although its offer of co-operation in any given contingency 
must be subject to the well-known conditions which inhere in 
our constitutional form of government. Congress, indeed, will 
have all its powers, but its course of action will depend upon 
the world outlook of the nation, and we should do what we can 
to promote an enlightened conception of our international 
responsibility. 

There should be no disposition to minimize the difficulties 
which are connected with our traditional policy, or the im- 
portance of that policy in conserving American interests. It 
is idle, I believe, to expect that in any conceivable arrangement 
at the conclusion of this war, this country will abandon the 
Monroe Doctrine. I shall not attempt at this time to inquire 
as to the effect of the broad treaties of arbitration which have 
recently been made, or as to the question whether in all their 
aspects, and with reference to every possible contingency, they 
can receive the approval of our judgment. Aside from this, 
it may well be thought futile to demand a program which 
would involve an abandonment of what has long been regarded 
as a fundamental part of our national policy. Nor is this, in 
my judgment, to be considered a condition essential to our 
effective participation in an international organization to 
establish international law and maintain peace. 
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At the conclusion of the war, it may be assumed that there 
will be an agreement upon principles which will precede or 
form the basis for such an organization. The Monroe Doc- 
trine, as has well been said, " is a national policy that has 
come to be widely recognized and in large part accepted by 
European nations." It has been pointed out that while " it is 
not a part of international law, it might easily become so in the 
working out of an international order." Is it too much to ex- 
pect that our historic policy, in its essential features, should be 
accepted by the nations? And may we not contemplate the 
working out of plans for an international organization in the 
belief that this acceptance will in itself conduce to the peace 
of the world while facilitating our co-operation in its main- 
tenance ? 

Should we not at least postpone judgment until we know 
the conditions upon which we may co-operate, and shall we 
not at least be hospitable to the thought that America has its 
obligations to the world? We cannot live unto ourselves. 
What promise does the future hold if treaties and conventions 
are made only to be broken? If we can see at all into the 
future we know that it offers no chance for isolation to the 
United States. We have vast resources and extraordinary 
privileges and we cannot shirk our duty to mankind. Self- 
interest as well as a proper sense of obligation demand that 
we should aid in rearing the structure of international justice, 
and certainly that we should not make its establishment im- 
possible by holding aloof. 
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